DURHAM
COUNTY

Durham County Government
Agenda Action Form Supplemental Document — Contract Approval

Agenda Action Form Overview

The Board is requested to approve the Durham County Board of Elections’ request to enter into a
contract with Elections Systems and Software for hardware, firmware, maintenance and support
fees for the current voting equipment inventory. This service contract will cover FY25-26,
07/01/2025 — 06/30/2026. This request is consistent with the requirement of, N.C. General Statute
§163-165.9(b)(2), which states, “The County Board of Elections shall annually maintain software
license and maintenance agreements necessary to maintain the warranty of its voting systems.”
Outside of the statutory guidelines, the continued maintenance and support of voting equipment
and software will also help to ensure fair and accurate elections in Durham County.

The contract amount for FY25-26 will be $76,726.80.

Background/Justification

This request is being made to ensure that the Durham County Board of Elections’ voting
equipment, firmware and software are current, consistent with the manufacturer’s standards, and
that we receive adequate support during the covered election cycle. This is a common contract
for the Board of Elections.

Policy Impact
The approval of this contract will ensure that the Durham County Board of Elections is in

compliance with, N.C. General Statute §163-165.9(b)(2), which states; “The County Board of
Elections shall annually maintain software license and maintenance agreements necessary to
maintain the warranty of its voting systems.”

This type of service is consistent for the Board of Elections, and does not require an exception to
Board policy. This request is also consistent with the county’s strategic plan.

Procurement Backeround

Type of purchase
1 Goods
Services
[0 Architect, Engineer or Surveyor Services
[0 Construction and Repair

Did this request for purchase go through a bid process? Yes [1 No

Goods: Bids required if > $30,000, BOCC approval if > $90,000
Services: Bids required if > 330,000, BOCC approval if > 340,000
Construction/Repair work: Bids required if > $30,000, BOCC approval if > $500,000

If yes, attach a copy of bid tab and the minority and women business enterprise (MWBE)
compliance review form provided by the Purchasing Division.

If no, why?
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o 1881 -

Sole source exemption

[0 Cooperative purchasing program exemption

(1 State and federal contract exemption

(1 Contract is an amendment to an existing contract
L1 Other (please explain)

Bidding is not required as Elections Systems and Software is the only vendor authorized to
provide the services incorporated herein.

Fiscal Impact
Existing funds in the FY25-26 budget will be used to cover the requested amount for services

provided by the vendor.

Recommendation

The County manager recommends that the Board approve the Board of Elections to enter into a
contract with Election Systems and Software, in the amount of $76,726.80, for continued
maintenance and support of voting equipment, firmware and software.
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ELECTION SYSTEMS & SOFTWARE, LLC
HARDWARE MAINTENANCE AND SOFTWARE LICENSE, MAINTENANCE AND SUPPORT SERVICES
AGREEMENT

THIS HARDWARE MAINTENANCE AND SOFTWARE LICENSE, MAINTENANCE AND SUPPORT SERVICES
AGREEMENT (“Agreement”) is made effective as of the date set forth below, by and between Election Systems &
Software, LLC, a Delaware Limited Liability Company (“ES&S”) and Durham County, North Carolina
(“Customer”).

RECITALS:

A. ES&S has sold to Customer the proprietary voter tabulation equipment (“Equipment”) and licensed the
software (“Software”) described on Attachment 1 and Customer now desires to obtain maintenance services
for such Equipment and license, maintenance, and support services for such Software.

B. Customer is required to maintain software license and maintenance agreements necessary to maintain the
warranty of its voting system in compliance with NC Gen Stat. § 163-165.9 (2012).

C. ESA&S has agreed to provide such services, subject to the terms and conditions of this Agreement.

D. This Agreement supersedes and replaces in their entirely any and all prior agreements between ES&S and
Customer respecting maintenance services for such Equipment and license, maintenance and support services
for such Software.

NOW, THEREFORE, in consideration of the foregoing recitals (which are specifically incorporated herein
by this reference) and the mutual representations, warranties, covenants and agreements set forth below, the
parties hereby agree as follows:

ARTICLE |
GENERAL

1. Term; Termination. This Agreement for Hardware Maintenance and Software License,
Maintenance and Support Services shall be in effect for the coverage period as described in Attachment 1 (the
“Term”). This Agreement may be terminated by the first to occur of (a) the date which is sixty (60) days after either
party notifies the other that it has materially breached this Agreement, if the breaching party fails to cure such breach
(except for a breach pursuant to subsection (d), which will require no notice), (b) the date which is thirty (30) days
after ES&S notifies Customer that it is no longer able to procure replacement parts that may be needed in order to
perform the Hardware Maintenance Services contemplated hereunder, (c) the date on which the Equipment or
firmware installed thereon is no longer certified by federal and/or state authorities for use in Customer’s jurisdiction,
(d) the date which is thirty (30) days after Customer fails to pay any amount due to ES&S under this Agreement, or
(e) the date which is thirty (30)) days after Customer provides written notice to ES&S that it desires to terminate this
Agreement at any time during the Term. The termination of this Agreement shall not relieve Customer of its liability
to pay any amounts due to ES&S hereunder and shall only entitle Customer to a prorated refund of any fees already
paid to ES&S in the event this Agreement is terminated pursuant to subsection 1(a) or 1(b) above. In no event shall
Customer be entitled to a refund of any fees paid in the event this Agreement is terminated pursuant to subsections
1(c), 1(d) or 1(e) above.

2. Fees. In consideration for ES&S’ agreement to provide Hardware Maintenance Services and
Software License, Maintenance and Support Services under this Agreement, Customer shall pay to ES&S the
Hardware Maintenance and Software License, Maintenance and Support Fees set forth on Attachment 1 for the
Term. The Hardware Maintenance and Software License, Maintenance and Support Fees for the Term are due as
set forth on Attachment 1. The Software License, Maintenance and Support Fee shall be comprised of (i) a fee for
the Software License, Maintenance and Support provided for the ES&S Firmware, and (ii) a fee for the Software
License, Maintenance and Support provided for all other ES&S Software and shall be in addition to any fees or
charges separately referred to in any Section of this Agreement. If Customer elects to receive Software License,
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Maintenance and Support for an Add-On or New Product during the Term, ES&S will charge an incremental
Software License, Maintenance and Support Fee for such services.

ARTICLE I
HARDWARE

1. Maintenance Services. The Hardware Maintenance Services to be provided to Customer under
this Agreement for the ES&S equipment set forth on Attachment 1 (the “Products”) shall be subject to the following
terms and conditions:

a. Routine Maintenance Services. An ES&S Representative shall provide such services
as may be necessary to keep the Products working in accordance with their Documentation, normal wear
and tear excepted (“Normal Working Condition”). The services provided by ES&S pursuant to this
Subsection 1(a) are referred to herein as “Routine Maintenance Services’. Routine Maintenance
Services shall be provided once each Twelve (12) Months during the Term. Generally, Routine
Maintenance Services shall include cleaning, lubrication, diagnostic check, and calibration services. The
Routine Maintenance Services shall not include the repair or replacement of any ES&S Equipment
components that are consumed in the normal course of operating the Equipment, including, but not limited
to, headphones and headphone protective covers, printer cartridges or ribbons, paper, batteries, drums,
toners, fusers, transfer belts, removable media storage devices, seals, keys, power supplies/cords,
PCMCIA, Smart, or CF cards or marking devices (collectively, the “Consumables”). ES&S may modify
and make available additional Consumables as they may become available from time to time. Customer
may request that Routine Maintenance Services be performed more than once during the Term. Any such
request shall be made at least sixty (60) days before the Routine Maintenance Services are desired. The
per-unit fee for such additional Routine Maintenance Services is set forth on Attachment 1 and shall be
due within thirty (30) days after invoice date. ES&S will schedule the Routine Maintenance Services with
Customer. The Routine Maintenance Services will be provided at Customer’s Designated Location.
Customer’s “Designated Location” shall mean Customer’s owned or leased facility at which Customer
desires ES&S to perform the Hardware Maintenance Services.

b. Repair Services.

i. Defects Under Normal Use and Service. If a defect or malfunction occurs in
any Product while it is under normal use and service, Customer shall promptly notify ES&S, and
ES&S shall use reasonable efforts to restore the item to Normal Working Condition as soon as
practicable. The services provided by ES&S pursuant to this Subsection 1(b)(i) are referred to
herein as “Repair Services”. ES&S will perform Repair Services in conjunction with a Routine
Maintenance Service event at the Customer’s Designated Location.

ii. Defects Due to Customer Actions or Omissions. If a defect or malfunction
occurs in any Product as a result of (1) repairs, changes, modifications or alterations not
authorized or approved by ES&S, (2) use, modification, dismantling, disassembly, or transfer to
third party without ES&S’ prior written consent, (3) accident, theft, vandalism, neglect, abuse,
liquid contact, use of adhesive materials on ballots or use that is not in accordance with
instructions or specifications furnished by ES&S or (4) causes beyond the reasonable control of
ES&S or Customer, including acts of God, fire, flooding, riots, acts of war, terrorism or insurrection
government acts or orders; epidemics, pandemics or outbreak of communicable disease;
quarantines; national or regional emergencies, labor disputes, transportation delays,
governmental regulations, and utility or communication interruptions, rodent infestation, or if
Customer does not notify ES&S within 72 hours after it knows of the defect or malfunction,
Customer shall pay ES&S for the Repair Services at ES&S’ then-current rates, as well as for the
cost of all parts used in connection with such Repair Services.

iii. Timing. The date(s) on which any Repair Services shall be provided shall be
mutually agreed upon by ES&S and Customer. If Customer requires ES&S to provide
“‘emergency” Repair Services (which shall be defined as Repair Services that are provided by



ES&S within 48 hours after Customer notifies ES&S of the need therefore), and such emergency
Repair Services are not needed as a result of an action, error or omission by ES&S, Customer
shall pay a surcharge, as set forth on Attachment 1.

iv. Loaner Unit. At Customer’s request and if such product is available, ES&S shall
use reasonable efforts to promptly make available to Customer a product that is the same as, or
substantially similar to, the Product for which Repair Services are being performed (a “Loaner
Unit”). If the Repair Services are being performed pursuant to Subsection 1(b)(ii) above,
Customer shall pay ES&S for the use of the Loaner Unit at ES&S’ then-current rates including
the cost of shipping.

c. Exclusions. ES&S has no obligation under this Agreement to (i) assume the obligations
under any existing or expired warranty for a Third Party Item; (ii) repair or replace Product components
that are consumed in the normal course of operating the Product, including, but not limited to, headphones
and headphone protective covers, printer cartridges or ribbons, paper, batteries, drums, toners, fusers,
transfer belts, removable media storage devices, seals, keys, power supplies/cords, PCMCIA, Smart, or
CF cards or marking devices (collectively, the “Consumables”), or (iii) repair any Product from which the
serial number has been removed or altered. In addition, ES&S may, at any time in its discretion, determine
that any Product is no longer fit for Hardware Maintenance Services because it is in such poor condition
that it cannot practically be restored to Normal Working Condition, or cannot be restored to Normal
Working Condition at an expense that is less than the then-current value of the Product. If such a
determination is made, ES&S shall no longer be required to provide Hardware Maintenance Services for
such Product. ES&S shall also refund to Customer an amount equal to (1) that portion of the most recent
fee paid for Hardware Maintenance Services that is attributable to such Product, multiplied by (2) a
fraction, the numerator of which is the remaining number of days within the Term for which such fee was
paid and the denominator of which is the total number of days within the Term.

d. Sole Provider; Access. Customer shall not permit any individual other than an ES&S
Representative to provide maintenance or repairs with respect to the Products for so long as the Term is
in effect. Customer shall provide ES&S Representatives with all information necessary to enable them to
provide Hardware Maintenance Services. Customer shall likewise provide full access to the Products and
adequate working space for all Hardware Maintenance Services performed at its Designated Location,
including sufficient heat, lights, ventilation, electric current and outlets.

e. Environment Conditions. Products should be stored in a clean, dry, and secure
environment. During the storage and operation of the Products, the temperature and moisture ranges
should be maintained in accordance with the Product’'s Documentation.

f. Reinstatement of Hardware Maintenance Services; Inspection. If the Term expires,
Customer may thereafter resume receiving Hardware Maintenance Services upon (a) notification to ES&S
and (b) the granting to ES&S of access to the Products. ES&S requires Customer to allow it to inspect
such Products before it provides any Hardware Maintenance Services. The purpose of such inspection
shall be to determine whether or not the Products are in Normal Working Condition. The cost of such
inspection will be at ES&S’ then current rates and shall be due from Customer within thirty (30) days of its
receipt of ES&S’ invoice, therefore. If any of the Products is not in Normal Working Condition, ES&S, at
the option of Customer, (i) shall provide such repairs and replacements as it deems reasonable and
necessary to restore such item to Normal Working Condition, at Customer’s expense with respect to the
cost of any labor (charged at ES&S’ then current rates) and parts used in such repairs or replacements,
or (ii) shall not provide any Hardware Maintenance Services with respect to such Product(s).

ARTICLE 1l
ANNUAL LICENSE OF SOFTWARE

1. Grant of License. Subject to the terms and conditions of this Agreement, ES&S hereby grants to
Customer a nonexclusive, nontransferable license for its bona fide full time, part time or temporary employees to
use the Software and all related operating instructions, user manuals and training materials supplied by ES&S



(collectively the “Documentation”) in Durham County, North Carolina (“Jurisdiction”). The license allows
Customer to use and copy the Software (in object code only) and the Documentation, solely for the purposes of
defining an election and tabulating and reporting election results in the Jurisdiction. The license does not permit
Customer to take any of the following actions:

a. Reverse engineer, decompile, disassemble, re-engineer or otherwise create, attempt to
create, or permit, allow or assist others to create, the source code or the structural framework for part or
all of the Software;

b. Cause or permit any use, display, loan, publication, transfer of possession, sublicensing or
other dissemination of the Software or Documentation, in whole or in part, to or by any third party including,
but not limited to, any transfer of possession to, or use of the ES&S Software or Documentation by any
third party to perform any services for Customer (including, but not limited to, any coding, programming
or layout services) without ES&S’ prior written consent; or

c. Cause or permit any change to be made to the Software without ES&S’ prior written consent.

d. Allow a third party to cause or permit any copying, reproduction or printing of any output
generated by the Software (except finished ballots by ballot printers selected by Customer) in which ES&S
owns or claims any proprietary intellectual property rights (e.g., copyright, trademark, patent pending or
patent), including, but not limited to, any ballot shells or ballot code stock.

2. License Fees. In consideration for ES&S’ grant of the license for the ES&S Software described in
Section 1, Customer shall pay ES&S the ES&S Software License Fees set forth on Attachment 1. Any license or
royalty fees payable to any Third Parties for the use of any third-party items are the sole responsibility of Customer.

3. Term of License. The Software License shall be in effect for the coverage period as described in
Attachment 1 (the “License Term). ES&S may terminate the license if Customer fails to pay the consideration due
for, or breaches Sections 1, 2, or 4 with respect to, such license. Upon the termination of the license granted in
Section 1 for ES&S Software or upon Customer’s discontinuance of the use of any ES&S Software, Customer shall
immediately return such ES&S Software and the related Documentation (including any and all copies thereof) to
ES&S, or (if requested by ES&S) destroy such ES&S Software and Documentation and certify in writing to ES&S
that such destruction has occurred.

4, Proprietary Rights. Customer acknowledges and agrees that ES&S owns all right, title, and
interest in and to the Software and Documentation, subject to the license granted herein. ES&S likewise owns all
patents, trademarks, copyrights, trade names and other proprietary or intellectual property in, or used in connection
with, the Software and Documentation. The Software and Documentation also contain confidential and proprietary
trade secrets of ES&S which are protected by law and are of substantial value to ES&S. Customer shall keep the
Software and Documentation free and clear of all claims, liens and encumbrances and shall maintain all copyright,
trademark, patent or other intellectual or proprietary rights notices which are set forth on the Software, the
Documentation, and all permitted copies thereof.

ARTICLE IV
SOFTWARE LICENSE, MAINTENANCE AND SUPPORT SERVICES

1. Services Provided. ES&S shall provide maintenance and support services (“Software License,
Maintenance and Support”) for the ES&S Software and ES&S Firmware (collectively, “ES&S Software”), to enable
it to perform in accordance with its Documentation in all material respects, and to cure any defect in material or
workmanship. The specific Software Maintenance and Support Services provided by ES&S and each party’s
obligations with respect to such services are set forth on Attachment 1.

2. Updates. During the License Term for which Customer has paid the associated fees, ES&S may
provide new releases, upgrades, or maintenance patches to the ES&S Software, together with appropriate
Documentation (“Updates”), on a schedule defined by ES&S. Customer is solely responsible for obtaining and



purchasing any upgrades or Third-Party Items required to operate the Updates, as well as the cost of any
replacements, retrofits or modifications to the ES&S Equipment which may be necessary in order to operate the
Updates. All Updates shall be deemed to be ES&S Software for purposes of this Agreement upon delivery. Updates
to the ES&S Equipment Firmware will be incorporated by ES&S into a regularly scheduled preventative
maintenance event at no additional charge to Customer. If this foregoing is not acceptable to Customer and subject
to Customer’s prior execution of a purchase order therefore, ES&S shall charge to install the Updates to the ES&S
Equipment Firmware. ES&S shall also charge Customer at its then-current rates to; (i) train Customer on Updates,
if such training is requested by Customer and (ii) if applicable, provide maintenance and support on the ES&S
Software that is required as a result of Customer’s failure to timely or properly install an Update. Notwithstanding
the foregoing, Customer shall pay ES&S to install all election management software Updates. If applicable,
Customer shall be responsible for any claim, damage, loss, judgment, penalty, cost, amount paid in settlement or
fee which is caused by Customer’s failure to install the most recent Update provided to it by ES&S. If Customer
proposes changes in the ES&S Software to ES&S, such proposals will become ES&S’ property. ES&S may, in its
sole discretion, elect to make or not to make such changes without reference or compensation to Customer or any
third party. ES&S represents to Customer that the Updates will comply with all applicable state law requirements
at the time of delivery. Customer shall be responsible to ensure that it has installed and is using only certified
versions of ES&S Software in accordance with applicable law. In the event that any Updates are required due to
changes in state law, ES&S reserves the right to charge Customer for the following

(i) the total cost of any third-party items that are required in order to operate the Updates;

(i) the total cost of any replacements, retrofits or modifications to the ES&S Equipment contracted for
herein that may be developed and offered by ES&S in order for such ES&S Equipment to remain compliant
with applicable laws and regulations; and

(iii) Customer’s pro-rata share of the costs of designing, developing and/or certification by applicable
federal and state authorities of such state mandated Updates.

Customer’s pro-rata share of the costs included under subsection (iii) above shall be determined at the time by
dividing the number of registered voters in Customer’s jurisdiction by the total number of registered voters in all
counties in Customer’s state to which ES&S has sold and/or licensed the Equipment and/or Licensed Software
purchased and licensed by Customer under this Agreement. Customer shall pay ES&S the entire costs incurred
for design, development and certification of any Update which is required due to a change in local law or is otherwise
requested or required by Customer.

3. Conditions. ES&S shall not provide Software License, Maintenance and Support for any item of
ES&S Software if such item requires such services as a result of (a) repairs, changes, modifications or alterations
not authorized or approved by ES&S, (b) use, modification, dismantling, disassembly, or transfer to third party
without ES&S’ prior written consent, (c) accident, theft, vandalism, neglect, abuse or use that is not in accordance
with instructions or specifications furnished by ES&S, (d) causes beyond the reasonable control of ES&S or
Customer, including acts of God, fire, flooding, riots, acts of war, terrorism or insurrection, government acts or
orders; epidemics, pandemics or outbreak of communicable disease; quarantines; national or regional
emergencies, labor disputes, transportation delays, governmental regulations and utility or communication
interruptions, (e) Customer’s failure to timely and properly install and use the most recent update provided to it by
ES&S, or (f) Customer's failure to notify ES&S within three (3) business days after Customer knows of the need for
such services. Any such Software License, Maintenance and Support shall be provided at the fees to be agreed
upon by the parties if and when the need for such Software License, Maintenance and Support arises. Replacement
versions of Software requested by Customer as a result of items set forth in this Section 3 or as a result of
Customer’s actions or inactions shall be billable to Customer at ES&S’ then current rates.

4. Proprietary Rights. ES&S shall own the entire right, title, and interest in and to all corrections,
programs, information, and work product conceived, created or developed, alone or with Customer or others, as a
result of or related to the performance of this Agreement, including all proprietary rights therein or based thereon.
Subiject to the payment of all Software Maintenance Fees, ES&S hereby grants to Customer a non-exclusive license
to use that portion of such corrections, programs, information, and work product that ES&S actually delivers to
Customer pursuant to this Agreement. All licensed items shall be deemed to be ES&S Software for purposes of




this Agreement. Except and to the extent expressly provided herein, ES&S does not grant to Customer any right,
license, or other proprietary right, express or implied, in or to any corrections, programs, information, or work product
covered by this Agreement.

5. Reinstatement of Software License, Maintenance and Support. If the Term expires without
being renewed, Customer may thereafter receive a Software License and resume receiving Software Maintenance
and Support upon (a) notification to ES&S, (b) payment of all fees, which would have been due to ES&S had the
Term not expired, and (c) the granting to ES&S of access to the ES&S Software, so that ES&S may analyze it and
perform such maintenance as may be necessary before resuming the Software License, Maintenance and Support
Services.

ARTICLE V
MISCELLANEOUS

1. Taxes; Interest. Customer will provide ES&S with proof of its tax-exempt status. If Customer does
not provide such proof, it shall pay, or shall reimburse ES&S for, all sales and use, excise or other similar taxes
imposed on the transactions contemplated by this Agreement but shall in no event be liable for taxes imposed on
or measured by ES&S’ income. If Customer disputes the applicability of any tax to be paid pursuant to this Section
1, it shall pay the tax and may thereafter seek a refund. Any disputed or undisputed payment which is past due to
ES&S will bear interest at the rate of one and one-half percent per month (or such lesser amount as may be
permitted by applicable law) for each month or portion thereof during which it remains unpaid.

2. Limitation of Liability. Neither party shall be liable for any indirect, incidental, punitive, exemplary,
special, or consequential damages of any kind whatsoever arising out of or relating to this Agreement. Neither
party shall be liable for the other party’s negligent or willful misconduct. ES&S’ total liability to Customer arising out
of or relating to this Agreement shall not exceed the aggregate amount to be paid to ES&S hereunder. By entering
into this Agreement, Customer agrees to accept responsibility for (a) the selection of, use of and results obtained
from any equipment, software or services not provided by ES&S and used with the Equipment or Software; or (b)
user errors, voter errors or problems encountered by any individual in voting that are not otherwise a result of the
failure of ES&S to perform. ES&S shall not be liable under this Agreement for any claim, damage, loss, judgment,
penalty, cost, amount paid in settlement or fee that is caused by (y) Customer’s failure to timely or properly install
and use the most recent Update provided to it by ES&S or (z) Customer’s election not to receive, or to terminate,
the Hardware Maintenance Services or the Software License and Maintenance and Support.

3. Excusable Nonperformance. Except for obligations to make payments hereunder, if either party
is delayed or prevented from performing its obligations under this Agreement as a result of any cause beyond its
reasonable control, including acts of God, fire, riots, acts of war, terrorism or insurrection, government acts or orders;
epidemics, pandemics or outbreak of communicable disease; quarantines; national or regional emergencies, labor
disputes, transportation delays, governmental regulations and utility or communication interruptions, the delay shall
be excused during the continuance of, and to the extent of, such cause, and the period of performance shall be
extended to the extent necessary to allow performance after the cause of delay has been removed. ES&S agrees
to work with Customer, at Customer's request, to develop mutually agreeable alternatives in order to minimize the
negative impact of any such delay.

4. Notice. Any notice or other communication required or permitted hereunder shall be in writing
and will be deemed given when (a) delivered personally, (b) sent by confirmed email, (c) sent by confirmed fax, (d)
sent by commercial overnight courier (with written verification of receipt) or (e) sent by registered or certified mail,
return receipt requested, postage prepaid, when the return receipt is received. All communications shall be sent to
the attention of the persons listed on the signature page to this Agreement and at the addresses, email address or
fax numbers set forth on such signature page unless other names, addresses or fax numbers are provided by either
or both parties in accordance herewith.

5. Assignment. Except in the case of a reorganization of the assets or operations of ES&S with
one or more affiliates of ES&S or the sale, transfer or assignment of all or substantially all of the assets of ES&S to
a successor who has asserted its intent to continue the business of ES&S, neither party may assign or transfer this
Agreement or assign, subcontract or delegate any of its rights, duties or obligations hereunder without the prior



written consent of the other party hereto, such consent not to be unreasonably withheld or conditioned, nor unduly
delayed.

6. Entire Agreement. This Agreement, including all exhibits hereto, shall be binding upon and inure
to the benefit of the parties and their respective representatives, successors, and assigns. This Agreement,
including Attachment 1 (which is specifically incorporated herein by this reference), contains the entire agreement
of the parties with respect to the subject matter hereof and supersedes and replaces any and all other prior or
contemporaneous discussions, negotiations, agreements or understandings between the parties, whether written
or oral, regarding the subject matter hereof. Any provision of any purchase order, form or other agreement which
conflicts with or is in addition to the provisions of this Agreement shall be of no force or effect. In the event of any
conflict between a provision contained in an Attachment to this Agreement and these General Terms, the provision
contained in the Attachment shall control. No waiver, amendment, or modification of any provision of this
Agreement shall be effective unless in writing and signed by the party against whom such waiver, amendment or
modification is sought to be enforced. No consent by either party to, or waiver of, a breach by either party shall
constitute a consent to or waiver of any other different or subsequent breach by either party. This Agreement shall
be governed by and construed in accordance with the laws of the State in which the Customer resides, without
regard to its conflicts of laws principles. The parties agree that venue for any dispute or cause of action arising out
of or related to this Agreement shall be in the state and federal courts of the United States located in the State in
which the Customer resides. ES&S is providing Equipment, Software, and Services to Customer as an independent
contractor, and shall not be deemed to be a “state actor” for purposes of 42 U.S.C. § 1983. ES&S may engage
subcontractors to provide certain of the Equipment, Software, or Services, but shall remain fully responsible for
such performance. The provisions of Article Il, Section 1(f) and Article Ill, and Article 1V, Sections 1-6 shall survive
the termination of this Agreement, to the extent applicable.

7. Counterparts; Execution by Facsimile. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original, but which together shall constitute one and the same
instrument. The parties may execute this Agreement and exchange counterparts of the signature pages by means
of facsimile transmission, and the receipt of such executed counterparts by facsimile transmission shall be binding
on the parties. Following such exchange, the parties shall promptly exchange original versions of such signature
pages.




IN WITNESS WHEREOF, this Agreement has been executed effective as of the date it is signed by the last
of the parties hereto.

ELECTION SYSTEMS & SOFTWARE, LLC DURHAM COUNTY, NORTH CAROLINA
11208 John Galt Boulevard P.O. Box 868

Omaha, NE 68137 Durham, NC 27702

Fax No.: 402-970-1291 Fax No.: 919-560-0688

Signature Signature

Name (Printed or Typed) Name (Printed or Typed)

Title Title

Date Date



PRICING SUMMARY AND PAYMENT TERMS

Sale Summary:

Description Refer To Amount
ES&S Hardware Maintenance Fees Attachment 1 $36,841.90
ES&S Software License, Maintenance and Support Fees Attachment 1 $22,977.00
ES&S Firmware License, Maintenance and Support Fees Attachment 1 $16,907.90
Total Maintenance Fees for the Term: $76,726.80

Terms & Conditions:

Note 1: Any applicable state and local taxes are not included and are the responsibility of Customer.
Note 2: Invoicing and Payment Terms are as Follows:

$76,726.80 due on or before July 1, 2025 for the Coverage Period of July 1, 2025 through June 30,
2026.




ES&S HARDWARE MAINTENANCE DESCRIPTION AND FEES

Attachment 1

Term: July 1, 2025 through June 30, 2026

Annual Maintenance
Qty Description Coverage Period Maintenance .
. Fee in Total
Fee Per Unit
85 Model DS200 Scanner 7/1/2025 through 6/30/2026 $211.10 $17,943.50
2 Model DS850 Scanner 7/1/2025 through 6/30/2026 $4,558.65 $9,117.30
70 ExpressVote BMD 7/1/2025 through 6/30/2026 $139.73 $9,781.10
Total Hardware Maintenance Fees for the Term $36,841.90

Note 1: The Per-Unit Fees if Customer requests more than one Routine Maintenance visit in a 12-month
period shall be 55% of the then current maintenance fee per unit.

Note 2: Surcharge for Emergency Repair Services shall be the daily maintenance service rate in effect at
the time such service is requested.

Note 3: Customer’s Designated Location: Durham County, North Carolina

Note 4: The Per Unit Surcharge for performance of Routine Maintenance visit at more than one Customer
Designated Location shall be $25.00 per unit for all units located at second or more locations.

Hardware Maintenance Services Provided by ES&S Under the Agreement

1. Telephone Support.

2. lIssue Resolution.

3. ES&S posts Technical Bulletins available through Customer’'s ES&S Web-based portal.

4. Routine Maintenance Services.

e Onsite scheduled maintenance inspection per Article 2, Section 1a.

The inspection

includes:

Service performed by an ES&S trained and certified technician.

Performance of factory approved diagnostics on the unit, identifying and making
adjustments where necessary as indicated by the testing.

Replacement of worn or defective with new or remanufactured federally and state
certified parts.

Conducting a final test to verify that the unit is working according to manufacturer’s
specifications.

Use of a checklist tailored for each piece of equipment.
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5. Repair Services.
e Customer receives coverage for interim repair calls.

o Interim calls may be scheduled during the regular Routine Maintenance Services
event or scheduled in conjunction with other service work being performed in close
proximity of Customer’s location if they are not election critical.

o A Product may be sent to ES&S’ Depot location for repairs at a time to be mutually
agreed upon by ES&S and Customer.

6. Priority Services.

Customer has access to the ES&S Help Desk for assistance.
The customer receives priority on service calls.

The customer receives priority on response time.

The customer receives priority on certified ES&S parts inventory.

Note: Except for those Hardware Maintenance Services specifically set forth herein, ES&S is under no obligation
and shall not provide other Hardware Maintenance Services to the Customer unless previously agreed upon in
writing by the parties.

11



ES&S SOFTWARE LICENSE, MAINTENANCE AND SUPPORT DESCRIPTION AND FEES

SOFTWARE

License and Maintenance Term: July 1, 2025 through June 30, 2026

Listed below is the Software and Fees for which Software License, Maintenance and Support will be provided:

Software License,
Qty Description Coverage Period Maintenance and
Support Fee in Total
1 ElectionWare Software — Reporting Only 7/1/2025 through 6/30/2026 $10,867.50
1 Media Burn Capability 7/1/2025 through 6/30/2026 $12,109.50
Total Software License, Maintenance and Support Fees for the Term $22,977.00
ES&S SOFTWARE LICENSE, MAINTENANCE AND SUPPORT DESCRIPTION AND FEES
FIRMWARE
License and Maintenance Term: July 1, 2025 through June 30, 2026
Listed below are the Hardware Products and Fees for which Firmware License, Maintenance and Support will be
provided:
Annual . .
Firmware License Firmware License,
Qty Description Coverage Period . ’ Maintenance and
Maintenance and Support Fee in Total
Support Fee Per Unit PP
85 | Model DS200 Scanner 7/1/2025 through 6/30/2026 $91.96 $7,816.60
2 Model DS850 Scanner 7/1/2025 through 6/30/2026 $1,828.60 $3,657.20
70 | ExpressVote BMD 7/1/2025 through 6/30/2026 $77.63 $5,434.10
Total Firmware License, Maintenance and Support Fees for the Term $16,907.90

Software License, Maintenance and Support Services Provided by ES&S under the Agreement

1. Telephone Support.

2. Issue Resolution.

3. Technical Bulletins will be available through Customer’s ES&S Web-based portal.
Note: Except for those Software License, Maintenance and Support Services specifically set forth herein, ES&S is
under no obligation and shall not provide other Software License, Maintenance and Support Services to the

Customer unless previously agreed upon by the parties.

Software License, Maintenance and Support and Hardware Maintenance and Support Services — Customer
Responsibilities

1. Customer shall have completed a full software training session for each product selected.
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10.

e Customer shall have completed training at a proficiency level to successfully use the
hardware (firmware) and software products.

e Customer shall have the ability to install firmware and application software and make
changes to date and time settings.

e Customer shall have the ability to change consumable items. Any other changes made
by the customer must be pre-approved in writing by ES&S.

Customer shall have reviewed a complete set of User Manuals.

Customer shall be responsible for the installation and integration of any third-party hardware or software
application, or system purchased by the Customer, unless otherwise agreed upon, in writing, by the
parties.

Customer shall be responsible for data extraction from Customer voter registration system.

Customer shall be responsible for implementation of any security protocols physical, network or
otherwise which are necessary for the proper operation of the ES&S Equipment and ES&S Software.

Customer shall be responsible for the acceptance of the Equipment and Software, unless otherwise
agreed upon, in writing, by the parties.

Customer shall be responsible for the design, layout, set up, administration, maintenance, or
connectivity of the Customer’s network.

Customer shall be responsible for the resolution of any errors associated with the Customer’s network
or other hardware and software not purchased or recommended by ES&S and not otherwise identified
in the User Guides as part of ES&S’ Equipment and Software.

Customer shall be responsible for all costs associated with diagnosing ballot printing problems resulting
from the use of non-ES&S Ballot Partner Printers ballots.

Customer shall be responsible for the payment of additional or replacement Software CDs or DVDs

requested by Customer. The price for such additional or replacement Software CDs or DVDs shall be
at ES&S’ then current rates.
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ACOR D’® DATE(MM/DD/YYYY)
i CERTIFICATE OF LIABILITY INSURANCE 0410812025
THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.
IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed. .
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on ;E,
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s). ;é;
PRODUCER . _ : GONTACT g
Aon Risk Services Centra Inc. )
omaha NE Office ' (RIC No. Ext:  (402) 697-1400 % Noy:  (402) 697-0017 $
17807 Burke Street E-MAIL T
Suite 401 ADDRESS:
omaha NE 68118 USA
INSURER(S) AFFORDING COVERAGE NAIC #
INSURED INSURER A: Hartford Accident & Indemnity Company 22357
Election Systems & Software, LLC INSURER B: Trumbull Insurance Company 27120
11208 3John Galt Blvd -
omaha NE 68137 USA INSURER C: Hartford Underwriters Insurance Company |30104
INSURER D: Hartford Casualty Insurance Co 29424
INSURER E: Endurance American Specialty Ins Co. 41718
INSURER F: QBE Specialty Insurance Company 11515
COVERAGES CERTIFICATE NUMBER: 570112027495 REVISION NUMBER:
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED.
NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR MAY
PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY
HAVE BEEN REDUCED BY PAID CLAIMS. L
Limits shown are as requested
PR TYPE OF INSURANCE AR5 | W POLICY NUMBER (AWDONYYY) | (MADONYIY) LIMITS
A | x | COMMERCIAL GENERAL LIABILITY 41UUNAXORMG 10/01/2024{10/01/2025| gaAcH OCCURRENCE $1,000,000
| CLAIMS-MADE OCCUR EQ“E"QSEE;‘(’EEEEE,?W@ $1,000,000
MED EXP (Any one person) $10 5 000
] PERSONAL & ADV INJURY $1,000,000[ .,
— (=)
GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE $2,000,000f ¥
— . N
POLICY ng& Loc PRODUCTS - COMP/OP AGG $2,000,000] &
OTHER: é
Ie]
COMBINED SINGLE LIMIT
B | AUTOMOBILE LIABILITY 41UENBE9ICPL 10/01/2024/10/01/2025 (Ea accident) $1,000,000
X | ANYAUTO BODILY INJURY ( Per person) O
OWNED SCHEDULED BODILY INJURY (Per accident) i
— Qﬁ;gi&"g—sy NON-OWNED PROPERTY DAMAGE 5
HIRET AUTOS ONLY (Per accident) =
$1,000 Comp Ded. $1,000 Coll. Ded. E
D | v | umereLtaae | x | occur 41XHUAY3VO0J 10/01/2024|10/01/2025| EACH OCCURRENCE $10,000,000] ©
|| Excessuias CLAIMS-MADE AGGREGATE $10,000,000
pep | x [reTenTiON $10,000
Cc | WORKERS COMPENSATION AND 41WEABINF1 10/01/2024(10/01/2025| | PER STATUTE | |OTH-
EMPLOYERS' LIABILITY YIN ER
ANY PROPRIETOR / PARTNER / EXECUTIVE E.L. EACHACCIDENT $1,000, 000
OFFICER/MEMBER EXCLUDED? N/A
(Mandatory in NH) E.L. DISEASE-EA EMPLOYEE $1,000,000
I[f> es%l%?ﬁ%lrgﬁ lgggPERATIONS below E.L. DISEASE-POLICY LIMIT $1,000,000
E | E&O - Professional Liability - ACP30083537800 04/01/2025(04/01/2026| Aggregate Limit $5,000,000
Primary E&O/Cyber Claims Made
SIR applies per policy ter[ns & conditions
DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additi Remarks may be if more space is required)
RE: FY 2026 contract. A waiver_of Subrogation is granted in favor of Durham County in accordance with the policy provisions of| =
the General Liability, Automobile Liability and workers Compensation policies. 3
]
-
==
=
—=
CERTIFICATE HOLDER CANCELLATION __E
=&
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION ==

DATE THEREOF, NOTICE WILL BE DELIVERED IN ACCORDANCE WITH THE POLICY PROVISIONS.

Durham County AUTHORIZED REPRESENTATIVE

200 East Main Street

Durham NC 27701 USA

©1988-2015 ACORD CORPORATION. All rights reserved
ACORD 25 (2016/03) The ACORD name and logo are registered marks of ACORD



AGENCY CUSTOMER ID: 570000005601

. LOC #:
ACORD
— ADDITIONAL REMARKS SCHEDULE Page _ of
AGENCY NAMED INSURED
Aon Risk Services central, Inc. Election Systems & Software, LLC
POLICY NUMBER
See Certificate Number: 570112027495
CARRIER NAIC CODE
See Certificate Number: 570112027495 EFFECTIVE DATE:
ADDITIONAL REMARKS

THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,
FORM NUMBER: ACORD 25 FORM TITLE: Certificate of Liabilitv Insurance

INSURER(S) AFFORDING COVERAGE NAIC #
INSURER
INSURER
INSURER
INSURER
ADDITIONAL POLICIES If a policy below does not include limit information, refer to the corresponding policy on the ACORD
certificate form for policy limits.
INSR ADDL |SUBR POLICY NUMBER routey roLICY LIMITS
5 ! EFFECTIVE | EXPIRATION DATE *
LTR TYPE OF INSURANCE wsp | wvp e DY)
OTHER R
F |E& - Professional Liabilit 130009536 04/01/2025| 04/01/2026 |Aggregate $5,000,000
Excess 5M x 5M Claims Made Limit

SIR applies per policy tefms & conditjons

SIR $2,500,000

ACORD 101 (2008/01) © 2008 ACORD CORPORATION. All rights reserved.
The ACORD name and logo are registered marks of ACORD



AGENCY CUSTOMER ID: 570000005601

< ) o LOC #:
ACORD
— ADDITIONAL REMARKS SCHEDULE Page _ of _
AGENCY NAMED INSURED
Aon Risk Services Central, Inc. Election Systems & Software, LLC

POLICY NUMBER
See Certificate Number: 570112027495

CARRIER NAIC CODE

See Certificate Number: 570112027495 EFFECTIVE DATE:

ADDITIONAL REMARKS

THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,
FORM NUMBER: ACORD 25 FORM TITLE: Certificate of Liability Insurance

workers' Compensation Underwriting Co.

Hartford Casualty Insurance Company:
Alabama

Georgia

Pennsylvania

Texas

Hartford Accident and Indemnity Company
Minnesota

Hartford Underwriters Insurance Company:
Missouri

Nebraska

New Jersey

North Carolina

Property & Casualty Insurance Company of Hartford:
Colorado
New York

Sentinel Insurance Company:
california

I1Tinois

Iowa

Maryland

Trumbull Insurance Company:
Indiana

Twin City Fire Insurance Company:
Arkansas
Arizona
Delaware
Florida

Idaho

Kansas
Kentucky
Massachusetts
Michigan
Mississippi
North Dakota
ohio

oklahoma
Oregon

Rhode Island
South Carolina
South Dakota
Tennessee
Utah

Vermont
virginia
washington
west virginia
wisconsin

ACORD 101 (2008/01) © 2008 ACORD CORPORATION. All rights reserved.
The ACORD name and logo are registered marks of ACORD



From: Williamson, Larissa S.

To: Baker, Brenda

Subject: RE: ES&S Maintenance Contract for Board of Elections
Date: Friday, May 9, 2025 11:24:48 AM

Attachments: image002.png

image003.ona

Hi Brenda,

lunderstand the prior approval. It’s unfortunate that this issue was never raised. | can move forward with the approval. However, please
know that, as the contract stands now, there is no requirement for the vendor to obtain and maintain insurance. This may not ever be an
issue as I’'m hopeful that the vendor will maintain the coverage but, if for some reason, the coverages lapse, the county will have very few
options.

It's my understanding that time is of the essence since | believe that today is the last day to submit contracts to purchasing. So, I’'m willing
to approve this contract. | just ask that, at a later date, we discuss modifying the language to ensure that this issue is resolved going
forward. Will that work?

LARISSA S. WILLIAMSON | COUNTY ATTORNEY

County Attorney
200 E. Main St., 4th Floor
Durham, NC 27701
Office: (919) 560-0715
Direct: (919) 560-0710
Mobile: (984) 260-5940
Fax (919) 560-0719

This electronic communication and attachments are from the Office of the Durham County Attorney and are confidential, privileged and intended solely for the use of the
individual or entity to whom they are addressed. This communication may contain material protected by the attorney-client privilege. If you are not the intended recipient or
the employee or agent responsible for delivering this information to the intended recipient, the unauthorized disclosure, copying, forwarding, printing, distribution,
dissemination or use of the contents of this transmission is strictly prohibited. If you have received this transmission in error, please notify the sender immediately at the
following e-mail address: lwilliamson@dconc.gov and delete the original message and its attachment.

From: Baker, Brenda <bwcbaker@dconc.gov>

Sent: Friday, May 9, 2025 11:15 AM

To: Williamson, Larissa S. <lwilliamson@dconc.gov>

Subject: RE: ES&S Maintenance Contract for Board of Elections

Hi Larissa,
We have been using the same contract language with ES&S for many years, and it has always been approved by legal.

Thank you,

Brenda C. Baker
Deputy Director of Elections
Office Of the Director

O DURHAM COUNTY
Board of Elections
Durham County Board of Elections
Physical address: 3825 S. Roxboro Street., Suite 101 Durham, NC 27713
Mailing address: PO Box 868, Durham, NC 27702
Phone: (919) 560-0690
Fax: (919) 560-0688
www.dcovotes.com

From: Williamson, Larissa S. <|williamson@dconc.gov>

Sent: Friday, May 9, 2025 10:48 AM

To: Baker, Brenda <bwcbaker@dconc.gov>

Subject: FW: ES&S Maintenance Contract for Board of Elections

Hi Brenda,

The contract does not include any insurance requirements (even though the necessary COl has been provided). We will need to include
the insurance requirements in the contract. Without this clause, there is nothing that would require the vendor to have and maintain the
various insurance coverages. Please see example language below (this is only to use as an example, but should also include professional
liability insurance). | tried to insert the language into the contract, but for some reason, | was unable to do so. Please let me know if you
want to discuss. Thanks!


mailto:lwilliamson@dconc.gov
mailto:bwcbaker@dconc.gov
mailto:lwilliamson@dconc.gov
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.dcovotes.com%2F&data=05%7C02%7Cbwcbaker%40dconc.gov%7C3f642cce8e414dcdf46308dd8f0da117%7Cc16a00a3560947c0b2c272d8635e3423%7C0%7C0%7C638824010872600506%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=GQwkOFGCK4k6JblQJPDE7VDil%2Fq1oTJRtYEXUeeCArY%3D&reserved=0
mailto:lwilliamson@dconc.gov
mailto:bwcbaker@dconc.gov

County Attorney





DURHAM COUNTY
Board of Elections
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SURANCE. CONTRACTOR shall procure and maintain for the duration of the contract the following insurance coverage from an
insurance company(s) possessing a rating of A-VIl or higher from the A.M. Best Company and licensed to do business in North
Carolina. All of the policies required of the CONTRACTOR shall contain a waiver of subrogation provision to waive all rights of recovery
under subrogation or otherwise against the COUNTY. In the event CONTRACTOR’S Insurance Policy or Certificate of Insurance
conflicts with the aforesaid language concerning “waiver of subrogation” this contract shall govern. CONTRACTOR shall advise the
COUNTY of any cancellation, non-renewal, or material change in any policy within ten (10) days of notification of such action and
provide updated certificates of insurance evidencing renewals within fifteen (15) days of expiration. CONTRACTOR'’S insurance shall
be primary and any insurance or self-funded liability programs maintained by the COUNTY shall not contribute with respect to the
CONTRACTOR’s insurance. COUNTY shall not be listed as an additional insured on any Insurance Policy or Certificate of Insurance of
the CONTRACTOR. In the event CONTRACTOR’S Insurance Policy or Certificate of Insurance conflicts with the aforesaid language
concerning “additional insured” this contract shall govern.

71 Commercial General Liability: Insurance Services Office (ISO) Form CG 00 01 on an “occurrence” basis, including
products and completed operations, property damage, bodily injury, and personal & advertising injury with limits no less than
$1,000,000 per occurrence and $2,000,000 aggregate.

7.2 Commercial Automobile Liability: ISO Form CA 00 01 covering any auto with limit not less than $1,000,000 per accident
for bodily injury and property damage.

7.3 Worker’s Compensation and Employers Liability: as required by The State of North Carolina, with statutory limits, and
Employers Liability Insurance with a limit of no less than $1,000,000 per occurrence.

By requiring insurance herein, the COUNTY does not represent that coverage and limits will necessarily be adequate to protect
CONTRACTOR, and such coverage and limits shall not be deemed as a limitation on CONTRACTOR’s liability under the indemnities
granted to the COUNTY in this Contract. CONTRACTOR shall provide the COUNTY a valid certificate of insurance, in advance of the
performance of any work, exhibiting coverage required. CONTRACTOR shall require and verify that all subcontractors maintain
insurance meeting all the requirements stated herein.

The failure of the COUNTY at any time to enforce the insurance provisions, to demand such certificates of insurance, or to identify a deficiency
shall not constitute a waiver of those provisions, nor reduce obligations of the CONTRACTOR to maintain such insurance or to meet its
obligations under the indemnification provisions. Notwithstanding the foregoing, nothing contained in this section shall be deemed to constitute
a waiver of the governmental immunity of the COUNTY, which immunity is hereby reserved to the COUNTY. COUNTY reserves the option
to require additional or increased insurance coverages if, in the opinion of COUNTY, such coverage is necessary to properly manage the risk
related to this contract. COUNTY shall give notice to CONTRACTOR of any such requirements prior to the execution of this contract, or
within such reasonable time as COUNTY becomes aware of the need for such additional or increased coverages.

LARISSA S. WILLIAMSON | COUNTY ATTORNEY

201
Durham, NC 27701
Office: (919) 560-0715

Di

County Attorney

0 E. Main St., 4th Floor

rect: (919) 560-0710

Mobile: (984) 260-5940
Fax (919) 560-0719

Th

is electronic communication and attachments are from the Office of the Durham County Attorney and are confidential, privileged and intended solely for the use of the

individual or entity to whom they are addressed. This communication may contain material protected by the attorney-client privilege. If you are not the intended recipient or

the employee or agent responsible for delivering this information to the intended recipient, the unauthorized disclosure, copying, forwarding, printing, distribution,
dissemination or use of the contents of this transmission is strictly prohibited. If you have received this transmission in error, please notify the sender immediately at the

fol

lowing e-mail address: lwilliamson@dconc.gov and delete the original message and its attachment.

From: Baker, Brenda <bwchaker@dconc.gov>

Sent: Wednesday, May 7, 2025 4:19 PM

To: Massey, Curtis <curtmassey@dconc.gov>

Cc: Acheampong, Richard <racheampong@dconc.gov>
Subject: ES&S Maintenance Contract for Board of Elections

Good Afternoon, Mr. Massey.

I hope you are well. Attached for your review and approval are contract documents for ES&S Maintenance. Please let me know if changes

are required.

Thank you,


mailto:lwilliamson@dconc.gov
mailto:bwcbaker@dconc.gov
mailto:curtmassey@dconc.gov
mailto:racheampong@dconc.gov

Brenda C. Baker
Deputy Director of Elections
Office Of the Director

o DURHAM COUNTY
Board of Elections
Durham County Board of Elections
Physical address: 3825 S. Roxboro Street., Suite 101 Durham, NC 27713
Mailing address: PO Box 868, Durham, NC 27702
Phone: (919) 560-0690
Fax: (919) 560-0688
www.dcovotes.com

ICaution: Do not click links or open attachments unless you recognize the sender and know the content is safe.

ICaution: Do not click links or open attachments unless you recognize the sender and know the content is safe.

|Caution: Do not click links or open attachments unless you recognize the sender and know the content is safe.

|Cauti0n: Do not click links or open attachments unless you recognize the sender and know the content is safe.

|Caution: Do not click links or open attachments unless you recognize the sender and know the content is safe.
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	GENERAL
	1.  Term; Termination.  This Agreement for Hardware Maintenance and Software License, Maintenance and Support Services shall be in effect for the coverage period as described in Attachment 1 (the “Term”).  This Agreement may be terminated by the first...
	2. Fees.  In consideration for ES&S’ agreement to provide Hardware Maintenance Services and Software License, Maintenance and Support Services under this Agreement, Customer shall pay to ES&S the Hardware Maintenance and Software License, Maintenance ...
	ARTICLE II
	1. Maintenance Services.  The Hardware Maintenance Services to be provided to Customer under this Agreement for the ES&S equipment set forth on Attachment 1 (the “Products”) shall be subject to the following terms and conditions:
	a. Routine Maintenance Services.  An ES&S Representative shall provide such services as may be necessary to keep the Products working in accordance with their Documentation, normal wear and tear excepted (“Normal Working Condition”).  The services pro...
	b. Repair Services.
	i.  Defects Under Normal Use and Service.  If a defect or malfunction occurs in any Product while it is under normal use and service, Customer shall promptly notify ES&S, and ES&S shall use reasonable efforts to restore the item to Normal Working Cond...
	ii. Defects Due to Customer Actions or Omissions.  If a defect or malfunction occurs in any Product as a result of (1) repairs, changes, modifications or alterations not authorized or approved by ES&S, (2) use, modification, dismantling, disassembly, ...
	iii.      Timing.  The date(s) on which any Repair Services shall be provided shall be mutually agreed upon by ES&S and Customer.  If Customer requires ES&S to provide “emergency” Repair Services (which shall be defined as Repair Services that are pro...
	iv.    Loaner Unit.  At Customer’s request and if such product is available, ES&S shall use reasonable efforts to promptly make available to Customer a product that is the same as, or substantially similar to, the Product for which Repair Services are...

	c. Exclusions.  ES&S has no obligation under this Agreement to (i) assume the obligations under any existing or expired warranty for a Third Party Item; (ii) repair or replace Product components that are consumed in the normal course of operating the ...
	d. Sole Provider; Access.  Customer shall not permit any individual other than an ES&S Representative to provide maintenance or repairs with respect to the Products for so long as the Term is in effect.  Customer shall provide ES&S Representatives wit...
	e. Environment Conditions.  Products should be stored in a clean, dry, and secure environment.  During the storage and operation of the Products, the temperature and moisture ranges should be maintained in accordance with the Product’s Documentation.
	f. Reinstatement of Hardware Maintenance Services; Inspection.  If the Term expires, Customer may thereafter resume receiving Hardware Maintenance Services upon (a) notification to ES&S and (b) the granting to ES&S of access to the Products.  ES&S req...
	1. Grant of License.  Subject to the terms and conditions of this Agreement, ES&S hereby grants to Customer a nonexclusive, nontransferable license for its bona fide full time, part time or temporary employees to use the Software and all related oper...
	a. Reverse engineer, decompile, disassemble, re-engineer or otherwise create, attempt to create, or permit, allow or assist others to create, the source code or the structural framework for part or all of the Software;
	b. Cause or permit any use, display, loan, publication, transfer of possession, sublicensing or other dissemination of the Software or Documentation, in whole or in part, to or by any third party including, but not limited to, any transfer of possessi...
	c. Cause or permit any change to be made to the Software without ES&S’ prior written consent.
	d. Allow a third party to cause or permit any copying, reproduction or printing of any output generated by the Software (except finished ballots by ballot printers selected by Customer) in which ES&S owns or claims any proprietary intellectual propert...

	2. License Fees.  In consideration for ES&S’ grant of the license for the ES&S Software described in Section 1, Customer shall pay ES&S the ES&S Software License Fees set forth on Attachment 1.  Any license or royalty fees payable to any Third Partie...
	3. Term of License.  The Software License shall be in effect for the coverage period as described in Attachment 1 (the “License Term).  ES&S may terminate the license if Customer fails to pay the consideration due for, or breaches Sections 1, 2, or 4...
	4. Proprietary Rights.  Customer acknowledges and agrees that ES&S owns all right, title, and interest in and to the Software and Documentation, subject to the license granted herein.  ES&S likewise owns all patents, trademarks, copyrights, trade nam...
	ARTICLE IV
	SOFTWARE LICENSE, MAINTENANCE AND SUPPORT SERVICES

	1. Services Provided.  ES&S shall provide maintenance and support services (“Software License, Maintenance and Support”) for the ES&S Software and ES&S Firmware (collectively, “ES&S Software”), to enable it to perform in accordance with its Documentat...
	(i) the total cost of any third-party items that are required in order to operate the Updates;

	Customer’s pro-rata share of the costs included under subsection (iii) above shall be determined at the time by dividing the number of registered voters in Customer’s jurisdiction by the total number of registered voters in all counties in Customer’s ...
	3. Conditions.  ES&S shall not provide Software License, Maintenance and Support for any item of ES&S Software if such item requires such services as a result of (a) repairs, changes, modifications or alterations not authorized or approved by ES&S, (b...
	4. Proprietary Rights.  ES&S shall own the entire right, title, and interest in and to all corrections, programs, information, and work product conceived, created or developed, alone or with Customer or others, as a result of or related to the perform...
	5.  Reinstatement of Software License, Maintenance and Support.  If the Term expires without being renewed, Customer may thereafter receive a Software License and resume receiving Software Maintenance and Support upon (a) notification to ES&S, (b) pay...
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